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Nur Ahmad Fadhil Lubis

Institutionalization and the Unification
of Islamic Courts under the New Order

Abstraksi: Tulisan ini menganalisis bagaimana pengarah ideologi
Pancasila dan developmentalisme terbadap hukum Islam dan lembaga-
lembaganya, terutama peradilan agama Jslam, pada masa Orde Baru
.

Mengbilangnyea partai-partai politik Ilam dalam perlembangan politik
nasional dan menguatnya pengakuan terbadap ideologi Pancasila biasa
dipandang sebagai penghambat bagi kemajuan huknm Islam dan
lembaganya dalam vanghka pembentukan sistem hukum nasional, Tapt
tulisan ini melibat babwa kebijakan-kebijakan politik pemerintalb u di
samping tantangan bagi para pendukung bukum Ilam tapi sckaligus telah
menciptakan kesempatan dan iklim yang baik bagt bukum Islam dan
pelembagaannya untuk berkembang, beradaptasi, dan teriibat dalam
pembentukan. sistem bukum dan pevadilan nasional.

Ovrde Barn hendak menciptakan suatu sistem di mana kebidupan
ehonomi, politik dan budaya didasarkan atas Pancasila. Tapi dalam
masyarakat modern yang plural seperti Indonesia ini, keterlibatan semua
kelompok dalam pembangunan merupakan suatu hal yang mutlak, Is
lam jelas terlalu kuat untuk diabaikan begitu saja. Suaru kebijakan
pemeriniah vang mengabaikan kepentingan umat Islam bisa
menimbulban veaksi vang kevas dan konservatif davi wmat Islam, Mereka
bisa menjadi penentang upaya-upaya modernisasi yang dipelopori
pemeriniab, Karena itu pemerintal barus mengakomodast umat Islam.
Namun akomodasi ini juga dimungkinkan kavena perkembangan baru
di kalangan pemimpin Ilam yang menunjukkan sikap mereka yang lebib
vasional, moderat, dan akomodatif terbadap pemerintah. Sekarang para
permimpin Islam sudak menevima tidak relevannya kehendak mendtrikan
negara lslam di Indonesia. Mereka menevima Pancasila, dan bevbarap
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dapat mewarnai Pancasila dengan ajavan-ajavan Islam, Ternyata
Tslamisasi” atan "Santrinisas:” sedang berlangsung dalam masyarakat
Indonesia dan juga dalam bivokrasi,

Pemerinial jelas sangat bevharap agar kalangan lam dan lembaga-
lembaga keagamaan maw melegitimasi dan mendukung program-pro-
gram pembangunan. Namun demikian partisipasi wmat Islam dalam
politik harus ditmbangi secarva bijaksana hingga mereka tidak menentang
penguasa, dan ketentevaman umat tetap dapat dijaga. Dalam hal ini
pemerintah levus berusaha mengakomodasi umat dan menjadikan bukum
Islam schagai bagian dari agenda birokvasi. Ini merupakan cara sniuk
menciptakan suatu kelompok bakim dan pejabat peradilan baru yang
stkapnya lehih modernis terbadap bukum Islam dan lembaga-lembaganya.
Bersamaan dengan ini kontak dan kevjasama atara Mabkamah Agung
dan Departemen Agama dalam mengembangkan hukum Ilam semabin
meningkat. Salah satu basil penting dari kerjasama ini adatah Insiruksi
Presiden dan Keputusan Meniers Agama tentang perlunya dilakukan
kompilast hukum Ilam.

Pada masa Orde Baru ini telah banyak ketentuan hukum yang
mengadopst hukum Islam sebagai bukum positip nasional. Ini tidak
terbatas banya pada bidang hukum yang secava tradisional telah menjadi
bagian davi umat Iilam, yakni yang berkaitan dengan keluarga, tapi juga
bidang yang lebib luas: Undang-undang baru tentang Pendidiban Agama
pada setiap tingkat pendidikan formal, dan Undang undang no, 7/1992
tentang Perbankan. Yang disebur terakbir ini mengakui institusi
mudirabah (Resepakatan untuk menanggung bersama untung dan
regiriya suati usaba”) sebagai salah saty dari fungsi bank-bank wnum di
Indonesia. Untuk mengatur kegiatan perbankan yang baru ini, telab
dikeluariear Peraturan Pemeriniak no. 72/1992 di mana syari*ah secara
Jormal barus dijadikan acuan. Pasal 2 dari Peraturan ini menyatakan:
“Prinsip mudirabah didasarkan atas syari'ah”,

Undang-undang perbankan yang baru itu segeva beroperast ketika satn
bank Islam, Bank Muamalat Indonesia, dibentuk. Babkan ternyata
keterlibaran syari‘ah Ilam dalam perbankan telah berlangsung sebelum
berdivinya bank Muamalat ini dalam bentuk BPR (Badan Perkveditan
Rakyat) di kota-kota kectl dan pedesaan.

Gejala bavs ity jelas mevupakan tantangan, Kajian-kajian bukum -
lam barus langsung diarabkan pada aktualitas dan persoalan-persoalan
yang dibadapi wmat Islam sekarang hingga mereka mendapat bimbingan
bagi kesejabteraan hidup di dunia modern in.

Staedia Jilarnicka, Vai 2, Ne. 2, 1998
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he growing discontent under guided democracy and the pres-

sure of deteriorating economic conditions under Sukarno

brought abour palitical violence and social conflict on an un-
paralleled scale in Indonesia’s history. This was the opposite of
Sukarno’s ideal of uniting different ideological streams —nationalism,
communism and Islam— under his guided democracy. The abortive
coup of September 1965 which was followed by the destruction of
the communist party and its anti-religious ideas marked a turning
point in the history of the Indonesian nation. While the full story
behind the September 30th movement, as it was named thereafter,
remains subject to contlicting interpretations, there can be no doubt
about the result of the coup.! The most important result was the end
of the Sukarno era and the emergence of the New Order govern-
mernt,’

This article will lock at the legal and judicial changes broughtabout
by the New Order government and will seek to analyze the impact of
“Pancasila” ideology and “developmentalism® (pembangunan)— the
two key words of the New Order regime’s basic policy— on Islamic
law and institutions, especially the Agama (religious) courts. The weak-
ening, and later disappearance, of formal Islamic political partics from
the national political stage and the enforcement of singular adherence
to “Pancasila” have usually understood as having suppressed and curbed
the progress of Islamic law and institution in the search for national
legal system. Iowever, this article will seek to show that those poli-
cies and programs, in addition to posing a tremendous challenge to
the proponents of Islamic law and institution, at the same time cre-
ated a valuable opportunity and a favorable climate for Islamic law
and its institutions to develop, adapt and participate in the formation
of the national legal and judicial system.

Legal Order and Legal Development

The political power of Sukarno, who had been nominated as presi-
dent for life and had dominated the Indonesian political scene since
before independence waned considerably soon after the abortive coup.
His remaining influence was effectively broken when he kept trying
to play down the demands of fast growing counter-movements led by
the anti-Communist army generals, Muslim organization and student
leaders. The decisive transfer of political power occurred on March
11, 1966, when President Sukarno reluctantly signed an order em-

Striia Felavmiiea, Vol 2, Ba, 1, 1943
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powering General Suharto, “to rake all steps deemed necessary to
guarantee the security, tranquility and stability of the government
machinery and the process of the Revolution ... [and] the personal
safety and authority of the President ... ™ It was later obvious that the
steps “deemed necessary™ by Suharto included the abolition of the
Indonesian Communist Party and its affiliates and the arrest of many
of Sukarno’s ministers, something that Sukarno refused to do.

The New Order came into existence as a reactive response to the
deteriorating conditions under the pretext of the “guided democracy”
of President Sukarno, who sought to integrate existing conflicting
political ideologies, The divide and rule policy of Sukarno enhanced
tension in particular between the communist and left wing parties,
and the Islamic and other anti-Communist exponents, The army’s
rank and file, which had bitter experience of communist rebellions
and uprisings, generally disapproved of the favorable position given
to the Communist Party and its leaders by Sukarno. The army’s sus-
picion grew stronger when the PK1 wanted to arm its members as a
voluntary militia. All these developments culminated with the abor-
tive coup of September 1965, The counter movements temporarily
united all fronts against the establishment.

However, when everything cooled down, the prime beneficiary of
this crisis was the Indonesian army, whose surviving leaders moved
to establish a “quasi-military” regime under Suharto.* During the pe-
riod of violent transition (1966-1968) the radical parties were destroyed
and other parties were weakened. The military assumed control of
government. Instead of cooperating with the available politicians, the
regime sought the assistance of academicians, especially economic
professors most of whom had graduated from Western universitics
and who had no political followers, and also those who came from
minority groups, especially Christians. The coalition of these two
groups formed a new cabinet with two urgent programs: political
stability and economic development.

Recovery was greatly assisted by a considerable expansion ol crude
oil production and the development of natural gas resources which
were encouraged by two unanticipated increases in the price of oil
and gas in 1973 and 1979. The {avorable treatment by industrialized
donor countries to help the country also played a remarkable role in
helping the government to realize its prime objectives.

Learning from the failures of Sukarno government, the New Or-

Seaectia Selamicka, Vel 2, Wa, 1, Jous



Frstirsittonatization and (e Dnighietion of Bars Conris wmeder tbe Nowe Ordler 9

der regime, as opposed to the “Old Order” of Sukarno, insisted on its
legality by claiming to uphold the constitution integrally and by
maintaining that its basic objective was a constitutional mission to
create stability and prosperity for the whole nation. The new provi-
sional People’s Consultative Assembly, now cleansed of all commu-
nist influence and Sukarno’s backers, acknowledged the validity of
the presidential command letter (MPRS Decree no. 1X/1966), dis-
charged Sukarno of his executive power in the following year (MPRS
Decree no. XXXIII/1967), and in 1968 appointed Suharto outright as
the second President of the Republic (MPRS Decree XLIV/1968).°

Alter being established through the formal procedures of existing
constitutional supulations, the New Order government took chal-
lenging initiatives to solve the chronic problems of the nation. The
economic situation had been devastated by the prolonged costly war
against the colonial powers, regional and fractional rebellions, the
neglect of economic development, and the rampant practice of cor-
ruption during the first phase of independence. The present govern-
ment consolidated its bureaucracies and stripped them of any polit-
cal power. The military moved in and installed its personncl at every
key position of power in politically and economically strategic minis-
ters, central and regional bureaucracies and state-owned firms, espe-
cially in trade and the oil industries.

The New Order aims to create a system in which pelitical, eco-
nomic and cultural life is inspired by Pancasila, and by means of which
a stable and 1nstitutionalized structure, and prosperous and just na-
tion are to be built.® This idea was encouraged by a conviction that
much of the naticnal interest and development had previously been
neglected due to the struggle over ideological differences. Stability
and economic progress were two principal goals which the Qld Or-
der was accused of failing to achieve and these two became the prime
goals and the channel of legitimacy of the New Order government.
These goals were embodied in Pancasila which became the ideologi-
cal foundation of the state and nation. The present government claimed
that the true principles of Pancasila had been pushed aside by Sukarno
and the PKI (Indonesian Communist Party) under the pretext of
Guided Democracy, Therefore, the New Order wanted to put an end
to the ideological debates that had deminated the carly years of inde-
pendence and so emphasized the compromising ideas of Pancasila,
The new political systems based on Pancasila values are being built

S Tilpnibin, Vil 3, Mo, J, 1995
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specifically to fulfill the basic need of the whole Indonesian popula-
tion.

Many studies dismiss the New Order regime’s determination to
adopt and apply the Pancasila ideology as an essentially self-serving
strategy promoted by the existing regime to preserve the status quo
and to continue its ravaging of state resources. Most of the student
overlook the significance of promoting an indigenous compromising
ideology in this critical new nation, It was also obvious that the pre-
vailing mood among national leaders was to stop the disintegrating
factors that had ravaged the nation since its independence, A few
writers seek to go beyond this and try to understand how the actors
perceived their actions. In other words, this latter type of study sees
how the New Order regime is determined to design its own polity
and tries 1o conceprualize this polity, in terms that are consistent with
the ideological concepts that they use in their self-understanding and
analysis.”

The New Order government, however, does not merely retain
Pancasila, but has also campaigned to elucidate and disseminate its
existence. A short course was designed to educate the Indonesian
people, starting with civil servants and then community leaders and
students, about the directives for the realization and implementauon
of Pancasila and some other civic subjects. The manifest intention has
been to establish a strong national solidarity and to prevent conflict
arising from ideological differences, and this objective, being com-
pounded by other conditions, seems to have reduced political tension
and ldeologlca] debates. However, this nation-wide compulsory sys-
tematic dissemination of a strictly formulated “philosophy” may have
a negative impact and destructive effect upon social integration and
politcal dynamism.f

The rejection of the “Islamic” state and the failure of the liberal
system and guided democracy during the Sukarno era, had forced the
New Order regime to find a common ideclegy which would prevent
the disintegration of Indonesia’s plural and heterogeneous socieues.
Besides, they also have to prove that the claim exponents of an “Is-
lamic” state, that never had a chance for this to be tried in a national
Indonesian context, is beyond any probable option. The existing po-
litical parties were affected and weakened by the suffering of the whole
country. This trauma and a distrust of the political leaders made the
policy of the New Order, to exclude them from the cabinet and any

Steedia felamicha, Vak 2, Ne, I, JU43
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important key positions, look normal and acceptable. The only exist-
ing alternative, which may challenge the ruling government, comes
from the Islamic circle. Too much pressure on Islam or voo drastic a
distance from 1t may backfire by facilitating the Islamic groups’ claim
that the existing government is detrimental to Muslim interest and
rights.

The goals of stability, national integration and development filled
the regime’s political discourse during the first decades of the New
Order. Because of the continuing silence of concepts like consensus
(minfukat), deliberation (musyawarah) and mutual cooperation (gatong-
royong) among the general population, the policy makers of the New
Regime sought to inseribe Pancasila, which contains those values, into
the national consciousness, in spite of the fact that the same terms had
been used (or absurd) by Sukarno. Thus, the very first act of the
People’s Assembly (MPR) was to reaffirm its commitment to and the
centrality of the reinstated 1945 Constitution, and to declare that
Pancasila “cannot be changed by anybody, including the elected MPR,
because changing the content of the preamble means the dissolution
of the state”, thus signaling its ideclogical significance in shaping the
government’s policies. In order to prevent the possibility of any devi-
ant interpretation of Pancasila, the People’s Assembly promulgated a
decree elaborating basic interpretation of it. The government estab-
lished a nation-wide institution to devise, supervise and organize “up-
grading courses” on Pancasila for government officials and society
leaders.

In this respect, the New Order was more consistent and fortunate
than 1ts predecessor. With the disappearance of the communist party
and the weakening of most of the politicians, the newly established
government was not plagued by cenflicts aver ideological issues and
the priority of national interests. There was a general tendency then
te eschew 1deolog1ml blug,a.ns and to play down political niceties in
favor of pragmatic economic action.’?

Another basic claim of New Order government is its insistence on
upholding the 1945 Constitution, This constitution was designed by
a Javanese-sponsored preparatory committee under the pressure of an
on-going struggle. Consequently, it was intended more as a provi-
sional constitution and gave grear power to its executive leader to
lead and guide the nation in a time of struggle and revolution. Sukarno
himself on many occasions in the early days of independence stressed

Stnclra flamiia, Vol 2, Mo, 1, 1095
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that the Constitution was only a “temporary”, “lighting” and “revo-
lutionary” constitution, which in due time could and must be per-
fected by the elected representatives of people.® However, 1t was
Sukarno who decreed the return to this tlemporary constitution and
used 1t Lo support his guided democracy.

No wonder some ohservers call this document an “authoritarian
constitution™" which justifies the authoritarian action of any ruling
regime as “constitutional”, This may partly be the reason why Sukarno,
as well as Suharto, took every step necessary Lo prevent this constitu-
tion from being repealed or amended.

Tn line with this, the provisional People’s Assembly was reshuffled
by, among others, discharging members of the communist party and
affiliated organizations. The transformed Assembly which was now
presided over by General Nasution, an anti-Communist army gen-
eral who survived the assassination attempt of the September 30 move-
ment, convened in 1966 and formally decreed that, until national elec-
tions, it would function as the People’s Consultative Assemnbly in-
tended by the Constitution, The provisional Assembly also decided
to revoke many previous Sukarnc-designed MPRS decrces such as
those that adopted guided demacracy and the nomination of Sukarno
as president for life.

‘The break-up of guided democracy revived a strong hope among
many people for the rule of law and the authority of the judicial sys-
tem. Constitutionally, the conduct of the government is to be based
on the rule of law, since Indonesia is a rechtstaat (a state based on law),
not a machistaat (a state based on power). The constitution also states
that Indonesia is a democracy in which sovereignty resides with the
people and is vested in the People’s Consultative Assembly as the
institutional embodiment of the entire Indonesian people. However,
the drafters of the constitution did not endorse the Trias Politica theory
of Montesquieu which advocates a separation of powers among ex-
ecutive, legislative and judicial branches of government. Instead, 1t
adopted a distribution of powers among different but cooperative
organs of government which individually or collectively serve the
national interest. The formulation and decision concerning national
interests at the practical level are more often than not in the hands of
the president, whe acts beyond his capacity as the head of the execu-
tive branch of the government.

Soon after the “Old Order® was toppled, in response to the many

Sowdia Falavedea, Vol 3, Na, [, 1943
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forms of influential executive law-making introduced by Sukarno,
and in an effort 1o clarify the types and order of law permitted and
regulated by the 1945 Constitution, the reshuffled People’s Assembly
stipulated that Pancasilz must be source of all laws, and on this basis,
it adopted the following order of laws proposed by the House of
Representatives:

a. at the top 1s the Constitution (Undangundang Dasar) which
can be implemented in three ways: by a decree of the People’s
Assernbly, by statute and by Presidential Decision;

b. Decrees of the People’s Assembly (Ketetapan MPR). These fix
the broad outlines of national policy for legislative and execu-
tive spheres of government. Those directed at the legislature
must be implemented by statute, those at the executive by Presi-
dential Decision;

c. Statutes (Undang-undang). These are enacted by the House of
Representatives and ratified by the President. They arc passed
for the purpose of implementing either the Constitution or a
Decree of the People’s Assembly. The President also has emer-
gency power to promulgate a “regulation in lieu of statute”
(Peraturan Penggantt Undang-undang), which 1s of the same rank
as statutes but must be withdrawn unless approved by the House
of Representatives at its next session;

d. Government Regulations (Peraturan Pemerintah). These are pro-
mulgated by the President for the purpose of implementing a
statute;

e. Presidential Decisions (Keputusan Presiden). These are also pro-
mulgared by the President, for one of three purposes: 1o imple-
ment the Constitution, to implement a Decision of the People’s
Assembly in the executive sphere, or to implement a Govern-
ment Regulation;

f.  Other implementing regulations. For the purpose of applying
a higher order of regulation, other regulations of a lower prior-
ity are authorized. Normally, these are promulgated by a Min-
ister.”?

Beside the 1945 Constitution the re-application of which was de-

cided by Presidential Decree in 1949, there were two other constitu-
tions that had been introduced to the country. All three constitutions
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shared a commeon characteristic of affirming the continuing applica-
bility of Dutch colonial law and other existing laws, so long as new
ones have not been established in conformity with the Constitution.
'T'he promulgation of new laws had been very slow which led to greater
reliance on executive regulations. The few laws that have been pro-
mulgated so far have mostly been initiated, designed and heawly 1n-
fluenced by the executive branch of the government. This situation
has been more obvious under the New Order government. The com-
plex plural colonial legacy, complicated by “revolutionary” policies
and neglecr of the legal progress and facilities of the Sukarno and
early Suharto regimes, has contributed to the existence and persis-
tence of the “vast and extensive jungle of law”. Another effect of this
situation has been to give extraordinary discretion to government
authorities. The very complexity and vagueness of the Indonesian
legal system in itsclf constitutes an obstacle to achieving a high degree
of justice and legal certainty besides leaving wide latitude for discre-
tion to government authorities.

The term rechistaal 1s menuoned in the Elucidation of the 1945
Constitution. It is interesting Lo see that foreign word is cited directly
without further explanation which means that either the term is well-
known and understood by everybody or that this foreign concept did
not have any acceptable equivalent among the drafters. The latter
seems to be case. The Indonesian phrase Negara Hukum, (state based
on law, state based on the Rule of law, state law)} became popular in
later discussion. The New Order has tormally proclaimed 1tself com-
mitred to the idea of Negara I fukiom as stipulated by the Constitution
and under the guiding prineiples of Pancasila, Discussions on the imple-
mentation of this grand policy have been more political than legal.
The prevailing modes of governance which inclined more towards
the beamitenstaat (bureaucratic state), patrimonialism and the so-called
integralistisch staatsidee (ideal integralistic state), ler alone military
suided democracy, have colored the discussion and formulation of
legal development during the New Order government.

The idea of a state based on law within the framework of integralistic
state seemed to be the guiding principle of the government in the
second decade of its establishment'? During the first decade despite
some formal statements in favor of legal reform, this was superseded
by the urgency of economic development, The concept of an
integralistic state was proposed by Supomo, a legal scholar with spe-
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cialization in Indonesian customary (adat) law wheo held an impor-
tant post at the Ministry of Justice under the Japanese occupation
government, He was later Minister of Justice in early independent
Indonesia while holding a professorship at a leading law school in
Jakarta. His ideas seemed to represent an embodiment of the whele
narion, in which the leader acted as the benevolent father of the pecple.
It also represented a strong state with an emphasis on umity, with no
dualism between state and individuals since all individuals are an or-
ganic part of the state. It has been claimed to represent the character
of communal and family Iife in Indonesian society. ln Supomo’s per-
ception, a new state must emerge at a strong state because only a
strong state with a strong leader can bring unity and prosperity to the
people. The new state must be based on a totalitarian ideclogy which
integrates the whole nation. Consequently, the whole nation rejects
the idea of separating, let alone dichotomizing, different powers of
the state. Many scholars hold the opinion that constitutionally, the
integralistich staatstdee had been defeated when the 1945 Consutution
subscribed to the rechstaat principle, to the norm of a republic, and to
limited human rights guarantees.” But others, specially those who
hold power and influence in the government, maintained the basic
ideas that had never been rejected and they have been immersed in
the stipulation of Pancasila and kekefuargaan basis in the Constitu-
tion. b

The elements of these two different, often conflicting, concept of
rechistaat and integralistisch staaisidee may be traced to the statutes
promulgated by the New Order government which seek to integrate
them into the Indanesian legal system. A new law on the Judiciary
(Law no. 14/1970) restored some principles ol judicial authority by
revoking the presidential right to interfere in judicial matters, but at
the same time, it opened the way to executive interference through
the contral of appointment, promotion, transler, dismissal and salary
of the judges. The government keeps on emphasizing that there should
be harmony between the branches of power. The opening of this
possible interference strengthened an argument that the judiciary has
become an extension of the larger bureaucracy. As such, the notion
of the bureaucratic state or beamtenstaat practiced during the colonial
times remains. In this respect, Lev's observation may have continued
up to present:
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... with political parties steadily weakening and the pamongpradia [bureau-
crats) securely in place, both Guided Democracy and the New Ozder were
genetically linked 1o the structure of the colonial state. In this respeer, at least,
the independent state was not merely similar wo the eolonial state. It was the

same state. L

Another important principle which seems to have guided the legal
policy of the New Order government is the notion of law as a “tocl
of social engineering”, which practically means thar the laws are di-
rected to facilitate and regulate the developmental programs of the
movement. Suharto, in 1974, implicitly emphasized this principle in
his formal speech:

Lven though development definitively brings about a chain of substantive
and urgent changes, it is absolurely necessary to maintain stability and order,
This must not be understood to mean statistic that is just maintaining a status
quo. Law, us an imposiani means w keep order, st be developed and nus-
tured insuch a4 way s Lo glve an appropriale moving space [or those changes.
Absolutely not the other way around, this hampers developmental effores
just for the sake of the desire to conserve old values . Indeed, law must come

forwnrd, ].c:lding the WAy and mlon'thing the road for prugl‘css.”

At the formal constitutional level, the guidelines of State Policy
which have been decreed by the People’s Consultative Assembly pro-
mulgates that all the planning, implementation, supervision and 1m-
provement of developmental efforts and state policy must be guided
by nine basic principles as follows: (1) belief and piety towards the
One Almighty God which is the spiritual, moral and ethical founda-
tion of national development, (2) utility, (3) democracy, (4) justice
and equality, (5) balance, harmonious and appropriate, (6) rule of law,
the essence of which is justice and truth, (7) self-confidence and reli-
ance, (8) heroism, and (9) belief in science and technology.

In connection with the nation's legal condition and its develop-
ment, the Guidelines state the following:

Development in the field of law and legal stanutes have c-eated a legal sys-
tem and legal product which gives legal protection and alegal foundarion for
soctery and developmental activities. Gradually improved legal conscience
and more rapid development demand the formarion of & national legal svs-
tem and legal products which support and come from Pancasila and the 1943
Constitution. Legal developmens, furthermore, still needs to pay atcention to
the improvement of the socialization of law, the improvement of consistent
and consequent law enforcement, the improvement of qualified and respon-
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sible law enflorcing officials, and the creation of their adequate supporting
means and faciliries.”

Based on the perceived actual legal conditions of the country, and
guided by the general busic principles of national development, the
legal development for the next twenty-five years of the New Order
government are directed towards ° ‘the formation and function of a
strong national legal system, based on Pancasila and the 1945 Consti-
tution, by paying arrention to the plurality of the existing legal order,
which is able to guarantee legal certainty, stability, enforcement and
protection; the essence of which is justice and truth, besides being
able to saleguard and support national development which 1s backed
up by law enforcement agencies, adequa.te legal services and facilities
as well as by a law-aware and abiding society.™

These idcas have been formulated further in the Guidelines of State
Policy which reiterate that legal development is directed to create a
united national legal system by gradually developing three important
fields of legal systems: (1) Substantive Material Laws (Perangkat
Hiekuri), (2) Systematic Legal Order and Structure (Tamnan Hukum
Nasional), and (3) Legal Culture (Budauya Hukum Nas sionaf).”

The legal development in the field of substantive material laws con-
sist of the following: (a) Extension of the Principles of National Law,
{b) Development of Legal Statutes in accordance with the aspirations
and needs of modernizing and improving the Indonesian population,
(¢) Development of jurisprudence as a real legal source of national
law, and (d) Establishment of customary law (bukum kebiasaan) which
is based on Pancasila philosophy and the 1945 Constitution.

The order and structure of the national legal system are directed to
solidly build the fellowing aspects: (a) establishment of national laws
as a compact system, which comprises the organization, institutions,
structure and legal mechanisms, (b) improvement of qualified and
re%pec'ted law enforcing officials and institutions, (c) 1 improvement of
legal service proteaslonalb (d) improvement of expertise, skills of law
pmfessmna.ls as well as the clear division of rights and responsibili-
ties among various law professions, (¢) ordering and intensification of
the existing legal institutions, (f) creation of necessary new legal insutu-
tions, (g) improvement of legal informarion, e.g., the establishment
of law libraries and a2 Law Decumentation and Information Network
System, {h) improvement of legal planning, research and development
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facilities, (i) improvement and modernization of physical facilities and
supporting materials for legal development.

The new guidelines of State Policy also emphasized the develop-
ment of the abstract ideas upon which a national legal system is to be
built. This 1s called the development of national legal culture
(permbangunan budaya hukum nasional). To achieve this, the Guide-
lines reiterate the following programs: {a) te establish and to socialize
the national legal philosophy and national legal theory, (b) to main-
tain and intensify legal conscience and law abiding behavior, () to
improve legal education and professional ethics.

The development of national legal system under the New Order
government, at least as formally expressed by the Mimsiry of Justice
and other high-ranking officers, has been based on three fundamental
perspectives.® First 15 nationalism in the sense of emphasizing the
idea that the Republic of Indonesia is a nation-state, not a state founded
upon a racial, cultural or religious basis. Therefore, under the na-
tional legal system, as far as possible, there must not be any regula-
tion, written or otherwise, that discriminates between people based
on ethnic group, class, race, religion or the like, Second is the nusantara
perspective which is the view of the Indonesian nation upholding the
idea that the whole nusantara Indonesian archipelago is an integrated,
compact unity of tanah air (land and water mother-country). The
Indonesian language may be unique in including 4 (water) in refer-
ring to their motherland. This perspective requires that the same laws
be valid for the whole country, all the regions have the same rights
and responsibilities, and no region will be discriminated against or
privileged over another, under the unitary state of the republic. Last
but not least is the theme of Bbinneka Tunggal Ika (Unity in diver-
sity). This phrase 1s also on the coat of arms of the nation. Even though
the prime principle and objective of the development of a national
legal system is to create a single united legal system which is directed
to realize national interests (kepentingan nasional), the law must not
overlook the reality that the population of the country consists of
those who have different religions, race, ethnicity, culture and inter-
ests. Enforcing the same rigid law for this plural society may inflict
imjustice and incite resentment which are against the objectives of
maintaining and improving a just and harmonious society of the whole
population. Thus, a certain extent of variety is permitted as long as it
does not endanger the integrity and unity of the nation are weaken
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the national resilience. The existence of this variety is viewed as a sub-
svstem which integrates itself harmoniously in the national legal sys-
tem and serves the national interest.

These principles and points of view have been expressed time and
again not only by the bureaucracy but also by the legal community at
large. It may be sale to suggest that the legal debates and discussions
on legal reform during the New OQrder government use, or possibly
abuse, these principles.

There are three general dimensions in applying all the above ideals
and objectives. The first dimension is that of safeguarding against the
appearance of a legal vacuum in which a legal uncertainty, or even a
chaotic situation, may erupt. The second is a dimension of improve-
ment in the sense of modifying the inherited colonial legacy to be
more in line with the spirit of independence and national aspirations.
Only in the third dimension is an outright enactment of new laws in
order. As suggested above, one of the main priorities of the New
Order government is to replace those colonial laws and regularions
that continued to function as transitory regulations until the new
ones promulgated in accordance with the Constitutional principles
that exist. It has been estimated that three are at least 400 colonial
laws and regulations waiting to be reformed.” The first two dimen-
sions mentioned above contributed to a persistence of colonial legacy,
and eventually may have contributed to the existence of the bureau-
cratic state as suggested before by some scholars. Likewise, the reluc-
tance of some bureaucrats to reform those outdated regulations may
have been encouraged by the fear of losing their privileges. Legal re-
forms through executive regulations may have been more profound
and easier to implement because, among other factors, they do net
have to go through complicated and time-consuming parliamentary
debates and public opinion. However, further studies need to be un-
dertaken to substantiate this contention.

This condition may be explained by the historical legacy of the
Indonesia legal system as well as its legal bureaucrats and profession-
als who have been heavily influenced by the Dutch legal system which
can be traced back to the Roman-Germanic civil law traditions. One
of the characteristics of the civil law system has been an emphasis on
the development of law 1n a codified manner, rather than in the reso-
lution of individual disputes. Max Weber characterizes civil law as
having a logically formal rationality. It is logical, as explained by
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Trubele, # to the extent that decision in specific cases are reached by
the process of specialized deductive logic proceeding from previously
established rules or principles. It is formal to the extent that the crite-
ria of decisions are intrinsic to the legal system. It is rational in the
sense that 1t relies on some justifications that transcend a particular
case and 1s based on existing, unambiguous rules. So, compared to
common law system, a civil law system is particularly more open to
philosophical and doctrinal influence. In this system, these influences
come largely from academics and rulers, whereas in a common law
system they lie mostly in the hands of judges.®

Lven though exccutive intluence has been very strong in shaping
the country’s legal process and products, be it formal or informal,
written or otherwise, it does not mitigate the contribution of judge-
made laws and judicial jurisprudence, especially that of the Supreme
Court.

Judicial Authority and Independence

Having said all this, no one can deny that the New Order govern-
ment has been successfully producing new kinds of legal statutes
(Undang-undang), and more executive regulations. The most impor-
tant legal statutes are those that regulate the judicial institutions and
their procedural regulations, Some substantive laws have alse been
enacted in the fields of criminal law and some commercial and finan-
cial laws. This latter category of laws has been urgently needed due to
rapidly growing economic activities during the last two decades in
this country. In the following section, some of these laws perraining
to the judiciary will be discussed.

The relatively separated and independent judicature stipulated by
the Constitution, which was neglected by the Sukarno regime, was
supposed to be restored by the New Order government. However,
the founding fathers of the nation who drafted the 1945 Constitution
did not entertain the idea of a separate independent judicial branch of
the government. An independent judiciary is not explicitly stated in
the 1945 Constitution, Article 24 simply says that judicial powers
shall be exercise by a Supreme Court and other courts in accordance
with the promulgated statute. Meanwhile article 25 of the Constitu-
tion prescribes that the structure and jurisdiction of these courts, and
the conditions for appointment and dismissal of judges be regulated
by statute.
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These two short articles mentioned above have become the prime
reference and basis {or enactng “fundamental rules” (ketentuan-
ketentuan pokok) statutes. As observed by some scholars, it 1s custom-
ary for the so- called “fundamental rules” law of Indonesia to fune-
tion more as policy declarations than as statutory schemes. Imple-
mentation usually depends on the enactment of subsequent legisla-
tion and the promulgation of special implementing regulation usu-
ally in form of government regulations or ministerial decisions. On a
practical level, these lower implementing regulations also function as
authoritative interpretations of the basic laws. Until such organic laws
and implementing rules are established, the “basic” laws operate more
as a statement of national intent. Many court decisions denied a
defense’s argument based on an enacted statute because it had not had
any implementation guidance yet.”

The principle of a limited “independent judiciary™ is contained in
the Elucidation to the judicial articles of the 1945 Constitution, which
states that the judiciary should be free from government/executive
influence and that the position of judges should be protected from
such influences by statute. The elucidation does not spell out what 1s
meant by “independent judiciary™. It is left to be elaborated and pro-
mulgated in subsequent laws aimed at implemenung the Constitu-
tion. By reading the laws promulgared after independence, this prin-
ciple has been understood and applied differently depending on the
political whims of those who are in power. As a result, during the
guided democracy period of Sukarno, the President was authorized
to interfere at any time when revolution or the national interest was
at stake.”” The judiciary was subordinate to the executive, personified
by the President, who was perceived as a benign father of the nation
and the leader of the revolution. Historically speaking, this was a
continuation of what a king was supposed to be in pre-colonial tumes.
Furthermore, centuries of colonization by the Dutch who ran the
country more as a bureaucratic state gave strong influence to the
country’s elites. This influence dies hard even after independence and
the proponents of the rule of law and an independent judiciary must
encounter it.

The idea of the rule of law and independent judiciary have fluctu-
ated in Indonesian legal discussions. During the parliamentary vears
(1950-1957) it served as the legitimaung ideclogy of the constitunonal
republic, but many of its symbols were attached conservatively to
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Dutch colonial insttutions, procedures and codes that were carried
over into independence. 'This conservative stance and colonial legacy
were repugnant Lo many revolutionary fighters and nationalist lead-
ers. These smoothed the way for Sukarno to introduce his integralistic
patnmonial guided democracy (1958-1965) which submerged the prin-
ciple of the rule of the law and an independent judiciary and empha-
sized substantive, rather than procedural, justice. When the Old Or-
der was toppled, those dormant ideas were rapidly revived. During
the early days of the New Order period, many of 1ts leaders blamed
the previous regime for trampling the principle of the rule of law and
supported the ideas of negara hukum (legal state/state based on law).

‘The discussion and debates later came to a climax with the promul-
gation of Law No. 14/1970 which was more of a compromise and
middle-way between the ideas of the rule of law and an independent
judiciary and that of an integralistic state.® The New Order govern-
ment took the initative to introduce a law which could bring about
substantial changes in Indonesia’s judicial system, in particular in em-
phasizing the independence of the judicial bodies from executive in-
terlerence. Thus Law No. 19 of 1964, notably article 19, which al-
lowed the president to intervene in judicial matters was revoked and
replaced by Law INo. 14 of 1970, the Basic Law of the Judiciary. Ar-
ticle 4, paragraph 3 of the new Law eliminated article 19 of Law 19/
1964 and supulated against any intervention in judicial matters by
non-judicial forces, thereby reconfirming formal judicial independence.

In addition to contirming the principle ol judicial independence
the new law also authorizes increased authority for the judiciary and
several new provisions. These include the presumption of innocence
until proven guilty (article 8), the right to legal aid (article 36), the
right to be tried in an open court (article 16), and the right to com-
pensation tor illegal detention (article 9); all speak 1o the recognition
of some basic human rights. The renewed interest in rights of the
individual in law enforcement, made possible by the mental climate
and political environment of this period, had its manifestation in the
field of criminal law in the creation of a completely new code of
criminal procedures (KUHAP - Kitab Undang-undang Hulkum Acara
Pidana) in 1981. 'The KUHAP can be viewed as the logical continua-
tion of the recognition of the citizen’s basic rights in the 1970 Basic
Law on Judiciary Power. However, in the field of substantive crimi-
nal law, the old colonial code of criminal law (Wetboek van Strafrechi)
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promulgated in 1918 is still in {orce. At the time of this writing a bill
on narional criminal law has been introduced and discussed in parlia-
ment, and the upsurge of public comments and debates on the bill
show the enthusiasm for and importance of this law [or the people at
large.

Returning to the provisions of the law ne. 14/1970, perhaps the
most interesting move in strengthening judicial power is the applica-
tion of the judicial review of the Supreme Court. According toarticle
26, the Supreme Court (Mabkamah Agung) has the a.uT.honly to de-
clare invalid all regulations below the level of statute (Undang-undang)
on the grounds that they are contrary to higher-level regulation stat-
utes. Thus for the first time a judicial remedy is authorized for elimi-
nating, inter alia, various executive decrees which contradict the leg-
islation they are supposed to implement. However, this formal stipu-
lation still needs to be tested in actual cases, especially because the
Supreme Court can use this power only in an appeal 1s raised to It.

Howewer, the same law contains a stipulation that might not al-
ways be in line with the ideal of judicial independence. Article 31 of
Law 14/1970 stipulates that judges are appointed and dismissed by
the President. Furthermore, in day-to-day pracuce, all the judges are
government officers under the supervision of the ministry of justice
whose minister is an assistant of and is responsible to the President.
Besides, the judges arc also members of official KORPRI (Korps
Pegawai Republik Indonesia/Corps of Government Officers of the
Republic of Indonesia) which 1s part of the ruling party, Gelkar,

‘'he Law retains the existing structure of four court system with a
Supreme Court at the apex. Those court are Peradilan Unum (Gen-
eral Court), Peradilan Agama (Religious Court), Peradilan Milier
Military Court) and Peradilan Tata Usaba Negara (State Adminis-
trative Court). The General Courts are courts of general jurisdiction
in both civil and criminal matters. They have 3 levels: District Courts
(Pengadilan Negeri), provincial High Courts (Perzgacfzmn Tinggr) and
national Supreme Court. These levels, with slight variations, also ex-
ist in the other courts with the Supreme Court as the highest judicial
body of the nation.

The other three court sub-system are considered special courts of
justice. Agama Courts have special jurisdiction over disputes between
hushands and wives of Islamic faith, and over disputes involving Is-
lamic law in enuwmerated areas to the extent that such areas have not
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been superseded by statutory law applicable to the Muslim popula-
uon. Military courts try and determine cases involving armed forces
personnel in accordance with the military codes. The State Adminis-
trauve Courts, which were the last to be established in the country,
hear and decide upon complaints and disputes concerning the policy
and decision of government offices and officials.

At this point, it is appropriate to say more about the Supreme Court,
because this court supervises all the existing courts, including the reli-
gious courts. As the highest judicial body in the country, as recently
regulated by Law no. 14/1985, the Supreme Court is authorized to
hear cases [rom all types of courts that are brought before it. Unlike
the High Court at the provincial level, the Supreme Court does not
concern itsell with either the facts nor the evidence of the case, but
limits 1ts examination to the legal aspects or points of law of the case.
What this means is that the Court investigates whether the lower
courts (1) have infringed the law, or (il) have applied the law errone-
ously. Thus, the Supreme Court’s principal role is to ensure the uni-
formity of the law, or whether the lower court interprets and applies
law correctly. Appeals to the Supreme Court in Indonesia are known
as kasasi. This term is derived from French “cassation”, indicaring
that this systemn onginated in France and was brought to Indanesian
by the Dutch.”

In addition to the above judicial duty, the Supreme Court has some
other important lunctions: (i) to supervise legal processes across the
country, (i1} to exert control over judges’ activities, (i11) to give legal
opimions and advise to high state institutions, including the Presi-
dent, for example in granting/refusing presidential legal clemency.
The Supreme Courts is headed by a chairperson (ketiz), assisted by
one Vice Chair (wakil ketus) and six Junior Chairpersons (ketua muda).
The Chair and Vice Chair are nominated by the House of Represen-
tatives and appointed by the President. The President also appoints
the Junior Chairpersons from those supreme justices propased by the
Chair. The current law limits the appointment of supreme justices
cnly from those who have adequate and satisfactory judicial posi-
tions or other legal professions. Currently, this highest court has 55
justices. Ordinarily, there are a panel of three justices to hear cach
case. However, the Chair and Vice Chair are not limited to the judi-
cial and legal professions only. Articles 11 to 13 of the Law no. 14/
1985 regulates that the retirement and dismissal of the Chair, Vice
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Chair and Justices of the Supreme Courts are in the hands of the
President in accordance with statute without any obligation to seek
approval from the House of Representatives.

As mentioned above, the 1970 Basic Law ol the Judiciary main-
tains and strengthens the position of the Agarmiz Courts in Indonesia’s
New Order. Article 10 states that judicial power 15 exercised by courts
of justice in the spheres of general religious (agama) courts, military
and state administrative courts. [t further stpulates that the Supreme
Court is the highest court in the nation having responsibility for,
among others, the supervision and hearing of final appeal (cassation)
cases from Agama Courts. Traditionally, it was assumed that a case
was finalized after being heard and decided by the High 4 gama Court.
There have been cases that have still been appealed even atter 11, for
which a Director of Islamic Judicature in the Ministry of Religion
would issue a resolution. These appeal cases, which were not many,
functioned to symbolize the authority of the Ministry, This is way
there was some resentment againsL the submission of the religious
court’s decisions to the scrutiny of the “secular nationalist” Supreme
Court. This transfer seems to ensure that the Agama Courts operated
within the judicial system and, indirectly, to indicate that the status
of the Agarma Courts is equal to that of the other three courts operar-
ing in the country.

At the theoretical level this was indeed encouraging to the propo-
nents of Islamic courts. At the practical level, the principle of equal-
ity among the four judicial bodies remained a subject of debate. For
one thing, the surviving colonial rule determined that all decisions of
the Agama Court were to be sanctioned by the local civil court 1n
order to be officially enforceable, even if they had been decided by
the High Court of Appeal. The fiat of execution (executior verklaring)
was needed only if the disputants did not carry our the decision vol-
untarily. But, a new marriage law (Law no. 1/1974) which was mainly
viewed as a concession to Islamic law, stipulated that all religious court
decision must mandatorily be approved (pengukuban) by 1ts counter-
part general civil court. This change from specific approval ta a gen-
eral imperative obviously indicates that the Islamic courts were sub-
ordinated under the civil courts.” The main reason cited is the lack of
an executing agent (juru-sita), someone like court bailiff in the US,, in
the Agama Courts.

However, it was through the enactment of the new Marriage Act
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in 1974 as Law no. 1 of 1974, that the existence of Agama Courts was
more solidified and their functions were extended. Article 63 of this
Law stipulates that for Muslim Indonesians their marital and divorce
disputes will be tried and decided by the Agama Court in accordance
with their religious norms. The extension and re-affirmation of Agama
Court jurisdiction as stipulated in the Marriage Law of 1974 includes
the following:

What are intended as the matters of marriage which are regulated
in the Act No. 1 Year 1974 concerning Marriage are among others:

1.

20N g U B e

11.
12.

13;
14.
15,
16.
17.
18.
19.
20.

21.
22.

permission to have more than one wife;

permission to conclude a marriage for those who are not yet
21 (twenty one) years age, when the parents or guardian or
relatives of the straight lineage have different opinions;
marriage dispensation;

marriage prevention;

refusal of Marriage Registrar to register a marriage;
marriage cancellation;

negligence suit of the spouse’s responsibility;

repudiation divorce;

divorce suit;

settlement of common property;

child custody and alimony;

child custody and alimony whose father fails to perform his
responsibility;

maintenance support of the ex-wife and determination of the
responsibility of the ex-wife;

child’s legal status;

termination of parental custody;

termination of guardianship;

appointment of non-relatives as legal guardians in cases in
which relative guardians fail to fulfill the responsibility;
appointment of a guardian in cases of child of minor age who
1s abandoned by parents;

financial compensation punishment of guardian who has
caused a loss to the property of the child under guardianship;
determination of the origin of a child;

determination of the refusal to conclude mixed marriages;
determination on the validity of marriages concluded before
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the promulgation of Act No. 1 Year 1974 concerning Mar-
riage and which were concluded in accordance with other
regulations,

Before concluding the discussion of judicial development during
the New Order government, there is one remaining issue. Although
customary courts, which were abolished and then reinstated under
Dutch colenial rule, were later formally abolished in 1951 by the
government, peaceful settlement and village justice is still practiced in
many rural arcas. My observation in seven provinces, some of them
in the hinterland, although preliminary, indicates that this grass-roots
method of setting dispures still survives. Even though more and more
village authorities thar are asked to mediate, look to the state legal
system for guidance, they still adapt their producers and [ormulations
to local conditions. The influence of the local wlama’ and kivai have
been great not only in setting disputes but also in socializing the reli-
giously-valued legal rules. This type of settlement is recognized and
recommended by formal courts of justice. The impartance of grass-
roots informal leadership of the Islanic Wamd’ has come ro the at-
tention of the government which seek to co-opt them into dissemi-
nating its programs,

In this instance, it 1s worthwhile noting that some village chiefs
wlho are nominated from above, rather than being elected by the lo-
cal population, as well as religious preachers who advacated the for-
mal national way of doing things, have been alienating themselves
from their own populations, In 1988, a well-known Indonesian scholar
was comnussioned by the interior ministry to study the impact of
law no. 5/1979, which tried to model village administration through-
out the archipelago on the Javanese desa (village), in ten provinces.
Interestingly he found that, after almost a decade, the traditional non-
Javanese patterns of village organization persisted. In Aceh, for in-
stance, villages are subject to a supra-authority thar groups several
settlements under cne local leader. In North Sumatra, clans are more
influential than village ties. He also netes that in many cases the
Javanese-style village chiefs had lost their respect of villagers; they
and the system imposed on the villages were regarded as alien. Ile
concluded that the law had ignored the organic communities on which
it was imposed, and in practice it was operating below par,™
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Islam and the New Order

The policy of guided democracy under Sukarno who sought to
integrate, but also to play off against each other, the three main ide-
ologies in the society, ie. NASAKOM (Nasionalisme, Agama dan
Komunisme — Nationalism, [Islamic] Religion and Commurism), cre-
ated explosive internal tension. This tension came to a head in par-
ricular between Islam and Communism. The army was cited as the
most important third power. The extermination of the “Gestapu/
PKI” after the abortive coup of September 1965 was a turning point
in Indonesia history. Islamic leaders claim that it was the great vic-
tory of Islam in Indonesia, while the proponents of “Pancasila™ main-
tain and promate it as the “miracle” of Pancasila, on which basis the
Nesr Order government commemorates this day as “Hari Kesaktian
Pancasila” (Pancasila Miracle Day).

Devout Muslims and their organizations were the most prominent
force in the anti-Communist and anti-Sukarno actions of the mid-
1960s. The association of Islamic Student (HMI, Himpunan Mabasiswa
Fslam) provided most of the manpower for the demonstrations against
the ruling regime in Jakarta in 1966. The Nahdlatul Ulama (NU},
particularly its youth wing - Pemuda Ansor, played a major role in
crushing the communist exponents throughout the country. It 15 un-
deniable that the support lent considerable legitimacy to the transfer
of power to Suharto, at that time an unknown army general. It is also
natural that the expectations among the Muslim leaders of taking a
leading role in the New Order government were very high, How-
ever, this did not oceur, and many Muslim leaders felt betrayed and
were disillusioned with the growing strength and steadfasiness of the
army to block the progress of the Islamic political movement. At the
same time, there have been efforts to encourage the growth of main-
stream, non-political, purely religious Islam.

While all exponents of the New Order essentially agreed thar
“pembangunan” (development) was necessary and a must asa panacea
ro Indonesia’s immense problems, conceptions dilfered regarding the
meaning and implicarions of this process. Sharp conceptual differ-
ences arose, in particular, between the Muslim intelligentsia and their
secular counterparts. The secularist nationalist elites {military, social-
ist and Christians) generally felt that a politically powerful Islam would
be an obstacle to modernization. Many were disdainful of the quality
and capabilities of traditional [Muslim] leaders.®
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Before going further, it is important to point out that in talking
about [slam and Muslims in Indonesia, it is easily misleading to con-
clude that Islam in the country was only represented by the Islamic
political parties and formal Islamic organizations. Many army gener-
als and officers as well as leaders of the nationalist “secular” parties are
not only nominally' Muslims but also practice Islam. They may have
different opinions about the position of Islam 1n stare affairs, General
Nasution and General Alamsjah Ratuprawiranagara are two good
examples of this type of Indonesian Muslim. Their positions are even
more significant because in the early days of the New Order they
were “insiders” and close associates of Suharto. Nasution, for example,
strongly opposed the idea of an Islamic state as advocated by the Is-
lamic political parties in the early days of the Republic, but so far as
the value of religious life in the nation-state is concerned, he was con-
sistently supported it. To him, and many others like him, Muslim’s
demand that the state allow them to practice an Islamic way of life,
mncluding Islamic law, is justifiable and constitutional in terms of Ls-
lamic religion and is in accordamce with Indonesia’s national inter-
ests. He further says, that in national construction and development,
the establishment of and improvement in the pracuice of the Islamic
code of life by its community will have very important results in the
following aspects: spiritual-psychological, socio-political harmony, and
efforts and investments toward social well-being and education through
the community’s initiative,™

Another important figure is Alamsjah Ratuprawiranegara, an army
general who had various important position in the cabiner including
Minister of Religion. In one of his books, he strongly argues that
there is a complete harmony between Pancasila and Islam. He pleads
for national integration and emphasizes the need to correct the popu-
lar image of Muslims in the eves of their political opponents. He later
also pointed out that “Pancasila 1s the greatest gift and sacrifice of the
humble Indonesian Muslims as a majority population for the sake of
Indonesian national unity and integrity.”*

On the other hand, inside the Islamic political partics themselves,
there have been many who do not personally adhere to Islamic reli-
gious teaching. Some kind of mistrust exists among the Muslim popu-
lation towards their political leaders and it has sometimes been exag-
gerated by others for certain vested interests, This phenomenon is
not constant, because there has been a growing interest in Islam, which
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some writers call “santrinization”, especially among the upwardly
mobile segments of the population.

The variety of ideas among Muslims in Indenesia has been observed
by many scholars and it is constantly changing. The label “reformist®
and “conservative” which used to be used to refer respectively to the
Muhammadiyah and Nahdlatul Ulania, are not always valid especially
in the larter part of the New Order period. This means that many
NU leaders have come up with reformist ideas while conservatism
has gradually overcome some of the Muhammadiyah rank and file.
However, the characteristic of the reformist vis-a-vis the conserva-
tives as expounded by Lapidus, without strictly attaching them to
specific organizations are still valid, As such his summary is quoted at

length:

The difterence between the old and new forms of Islam were manifold.
The traditionalists viewed the world a3 unchanging; the reformers saw it as
ever changing in history, The rradizonalists viewed l‘eligion as mystical and
magical disposition of mind. Prayer, tasting and recitation were intended to
create inner peace and bring aboutr harmony berween the believer and the
truth, Traditional religion was oriented 1o ritual, to staws of leeling and to
passive acceptance of reality. By contrast, the reformist position stressed ac-
tive mastery of the self. The reformers defined religion in terms of individual
responsibility for moral reform and for bringing into being 1 Muslim com-
munity adapted 1o contemporary conditions. Their religion was inner-directed,
cthical and mtellectual. Whereas traditional religion maintained 1ts comumt-
ment 1o a cencept of the harmony of the individual with his community, the
communiry with the state, and the state with the universe, reformist religion
sought actively to transform the individual in society to bring about a Mus-
litn uropia. To achieve these goals, the reformers adopted Western organiza-
tional and educational methads, accepted scientific 1deas and the use of ver
nacular languages, and waged a vigorous campaign in the press to insinuate
Islam inte the social fabric. Scout movements, schools, nrphanages and hospi-

tals were essential to making Islam an active force in soclery.™

There has been cautious consideration among military and secular
leaders to curb the political and economic growth and independence
of the devour Muslim segment of the population, which contains the
only visible element of challenge to the legiumacy of the ruling gov-
ernment, This prevailing condition has not only not given favorable
positions to the mostly low-based and hlgh]v expecting Muslim lead-
ers but also even weakened their economic opportunites and politi-

cal buasis.
The dissatislaction of some Muslim leaders regarding the New Order
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was visible when Suharto refused to rehabilitate the Masjumi party
that dissolved itself under the pressure of Sukarno, but instcad a new
Muslim party (Parta: Muslimin Indonesia/Parmusi) was allowed to
appear with strict condition that it may no appointany of the former
Masjumi leaders. Even with this constrained new parry the govern-
ment sought to influence 1ts policy and progress. Later legislation 1n
1973 stipulated even further that all the four existing Muslim parties
had to merge into a single party (Partar Persatuan pembangunan/PPP)
and the other parties were merged to form Partai Demokrast Indone-
sta (PDI).

By the mid-1983s, under the Law of Muss Organizations, all politi-
cal parties and social organizations were legally required to adopr
Pancasila as their sole principle {asas tunggal). This meant that PPP
and all Muslim erganizations including Muhammadiyah and NU, had
to discharge their Islamic basis and symbels. The initial hope that had
been hampered by the unsymphatetic measure of the New Order
government towards political Islam was revived in some circle by the
expectation of winning it over in the upcoming general election. Not
only was the promised election postponed but the statute enacted
later to regulate the election and the outcome of the general election
disappointed Islamic political leaders. The overall development of
the New Order’s policy towards Islam and its traditional political
leaders who had helped in crushing the old order caused, according o
one keen observer on Islam in Indonesia “a growing frustration in the
Islamic community,™

This policy was another deliberate effort of the government to re-
form political activities and to prevent the use and abuse of Islam and
its religious symbols for political purpases. Imually the government
had focused on fashioning a pragmatic organization out of a collec-
tion of groups sct up by the military at the end of Sukarno’s rule to
combat the growing influence of the Communist Party. This was
done later by promoting a previously obscure and loosely integrated
combination of functional groups, Golongan Karya (Golkar) which
was first set up in 1964 as an umbrella organization for anti-commu-
nist exponents, and it has never lormally been intended as a political
party. This group, with strong support and affluent facilities, emerged
to be the ruling party during the New Order government with sweep-
ing vicrories in all the general elections held in the country.

Anather important policy of the New Order government 1n 1ts
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early days in power was the impaesition of a “floating mass” program.
This program was intended to create the stability which was greatly
needed for development. This concept rested on the assumption that
the vast majority of the Indonesian population was prone to the ill-
effects of politicking at the village level. As it turned out, this pro-
gram was remarkably successful in the “de-politization of [the] Indo-
nesian populanon % "I'his decision was inspired by the success of PKI
in gaining mass support under Sukarno and the success of Islamic
leaders in inciting masses to eliminate communist party members af-
ter the faled coup. The events left alatent fear and deep trauma among
the army generals and small but influential minorities, especially
Christian and Chinese groups. These groups managed to establish a
close relationship with some of the New Order leaders and came to
inf{luence early Wew Order policy-making. Several important minis-
tries and key posts in the cabinets have been disproportionately held
by members of these minorities.

Successive Suharto cabinets consistently failed to include any promi-
nent member of existing Muslim political parties. The Ministry of
Religion which used to be fortress and channel of [slamic politcal
interests, especially those of the NU, was reformed by the appoint-
ment of Mulkt Ali, an accommadationist reformist-oriented scholar
and an advocate of pragmatism with close ties to the Muhammadiyah
movement, and followed by Alamsjah Ratuprawiranegara, an army
general and close associate of Suhario and later by Munawir Sjadzali,
a career diplomat with a traditional Islamic educational background.
The present minister, Tarmizi Taher, is a medical doctor who used to
work 1n the Indonesian Navy and was the Ministry’s general secre-
tary under Minister Sjadzali. This strategic position of general secre-
tary of the Ministry has always been held by an army general, either
active or retired. Consequently, this shows the government’s policy
ol bringing this Ministry closer to the fold of the NWew Order’s per-
spectives,

A series of policy initiatives by the government culminating in a
policy that all political parties and mass organizations must be based
only on Pancasila, eliminating [slam as a formal basis for Muslim
organizations, created tension and protest from major Islamic orga-
nizations and leaders. In coping with this difficult requirement, the
Muslim population reacted in various ways. Even though some radi-
cal fringes were able to incite several violent and bloody incidents,
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the majority of population were gradually more receptive and sought
to adapt and modify the new demands to their benefit.

Furthermore, not all Indonesian Muslims saw Islam and the New
Order as unalterably opposed or were satisfied with the existing “Ts-
lamic” political parties. Mintaredja, who was the government’s nomi-
nee to chair the Parmusi in 1970, represented a new breed of Islamic
leadership, that was prepared to work more cooperatively with the
New Qrder. He wrote several bocklets elaborating his rauonale.
However, this type of approach was a minority in the first decade of
the New Order. The idea of abandoning the futile strategy of putting
all the eggs only in the political basket was also championed by
Nurcholish Madjid, the general chairman of HMI (Himpunan
Mahasiswa Islam) in the first decade of New Order period. This latter
exponent of a neo-modernist Islamic movement in Indonesia ex-
pounded his ideas more elaborately and touched on the wider prob-
lems of Islam and the Muslim population in general.®

In a plural modernizing society like Indonesia, development ef-
forts among all existing groups are essential. Although Islam has not
been a powerful cnough polirical force to exercise predominant influ-
ence, it is too powerful to be disregarded. Given the Muslim
population's overwhelming majority in the country, no sustained
developmental effort can succeed without its support. A governmen-
tal policy that neglect Islamic interests may result in a conservative
and rigid reaction from the Islamic community which will nullify the
present [slamic adaption to modernization. The Islamic community
possesses genuine interest which must be given fair consideration.
Anything less may incite sociul disintegraton and political stagna-
tion,* However, after the New Order regime was strongly established
there were some accusations against the Islamic political parties and
the Muslim community of being “anti Pancasila”, These accusations
harked back to the constitutional debates of the early 1950’s.

Responding to all these unfavorable condinions, the Muslim lead-
ers and intelligentsia reacted in various ways. Muhammad Kamal
Hassan divides them into three groups: the idealists, reformist and
accommodationists. My own observation, at least for the last decade,
is that the third group has become more prominent and, under pres-
sure, many of them have been co-opted into the establishment. For
them, the issue of an Islamic state, whatever it may mean, has been
discarded. In the intervening days of the New Order, there was an
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effort to revive discussion of the Jakarta Charter in the June-July 1966
sessions of the People’s Assembly but this was prevented by the army
and some Muslim leaders. Since then it has not had a place in political
discourse, and is only brought up by non-Muslim factions whenever
there is a discussion on national pelicy to adopt anything considered
beneficial to the Muslim population, such as the debates on the Mar-
riage Act of 1974 and the Agama Courts Act of 1989,

All political parties and mass organizations have taken Pancasila as
their sole basis. It has been more common among Muslim leaders to
emphasize the irrelevance of the issue of an Islamic state. More and
more discussions are directed towards inculcating Islamic values among
the people at large, contributing to national development and direct-
ng its future course. While adhering to Pancasila, the Muslim leaders
strive to imbue Pancasila with the teachings of Tslam. All this may be
carried out within the existing structure and without directly challeng-
ing the status quo. As one Islamic leader said after 1965 “actually we
do not talk any more about an Islamic state but at best about an Is-
lamic society,” !

The awareness of the accelerated progress occurring in society at
large and the realization of Islam’s and Muslims’ role, contribution
and share in this, have become recurrent themes among Muslim lead-
crs in the country. No one denies thar Islam has declined as a formal
political force, but its potent influence has been emerging as a cul-
tural identity. Tndeed, there are some writers who argue that Indone-
s12 has become more Islamic under Suharto’s rule, despite the regime’s
neutral, 1f not secular, learning.” Many phenomena and events have
been cited by the proponents of this view to substantiate their con-
clusion: the increase in the “Islamization” of the society, including
the ruling elites and the middle class, the spread of Islamnic consciousness
on the campuses, and the growing Islamic intellectual influence on
attitudes towards narional, social and economic developrent, Newly
enacted legal statutes, such as the Basic Law on Education and Law
no. 7/1989 on Agama court, the composition of the New Cabinet,
and presidential decisions, for instance, Presidential Instruction no.
1/1991 on Islamic Law Compilation, and many others have also been
mentioned to support this view.

President Suharto himself has appeared te move closer to the Mus-
lim community than at many other time during his presidency. His
actions and off-stage maneuvers in the last few years have indicated a
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distinct softening of the regime’s attitude towards Islam, The most
important of all may have been his support for first broadly based
organization of Muslim intellectuals (TCMI/Tkatan Cendekiawan Mus-
lim Indonesia) in December 1990 headed by his trustee and protege,
B.]. Habibie, Minister of Research and Technology and a number of
other important persons. Capping this, Suharto took his family and a
group of important figures on the pilgrimage to Mecca 1n June 1991.
By reasserting his faith, Suharto seemed to be marking a new phase of
New Order, which treats Islam and Muslims not as enemies, but as
full partners in building the country. Weedless to say, this new develop-
ment surprised many people, including his former associates, and
outraged some who were deprived of their privileges and distanced
from their opportunities.®

It 15 too early to forecast the cutcome of these latest developments
and of course it demands closer examination from a wider perspec-
tive, Tentatively speaking, it is obvious that Subarto and the New
Order’s latest policy are all within the heterogeneous framework ot
Pancasila and the 1945 Constitution, and politically the new learning
scems to have anticipated a new trend towards Islam and acknowl-
edges the real conditions of the country. There have not been any
concrete moves to establish expressly Islamic institutions close to the
heart of the government, the furthest that this new movement may
go is to transform “Indonesianized” Islam into a kind of civil religion.
However, in this climate, Islam, including Islamic law, in an actual-
ized modernized form, may have a greater chance of influencing the
formation of the country’s spiritual views as well as everyday lile.

Indonesian society is caught somewhere between tradition and re-
newal, between conservatism and modernism. The developmental
programs initiated by the New Order government gave mixed, some-
times conflicting, signals to the people. The regime has drawn on
tradition to maintain control, but at the same time encouraged changes
to implement progress. The overall ideal seems to advocate a “guided
progress” and a “modernized tradition”. They all look contradicrory
but, as aptly observed by Vaukiotis, Indonesians are “masters at man-
aging the contradictions in their society.”™*

This seemingly contradictory approach has been a feature of the
policies of the new order government. The policy makers of the re-
gime must have been aware that Islamic law and Islamic legal institu-
tions in the country possess both the potentials of being bulwark of
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conservatism and of being the proponents of progress. However, one
thing is certain, no government in the country can survive without
attending to them. The government had great hopes that religious
functionaries and religious insututions would legitimize and support
the development programs. However, Muslim support and participa-
tion 1n state politics had to be balanced wisely so as not to challenge
the ruling regime and not to openly offend the religious consciences
of Muslim. Instead of challenging the exponents of legal conservatsm
in the religious courts, for example, the New Order government,
sought to co-opt them into becoming state bureaucrats by elevating
their peositions, giving them better salaries, providing them on-the-
job upgrading courses, and by setting new procedures and require-
ments for recruitment and promotion. These programs have been
wstrumental 1n creating a new breed of judges and court otficials who
have a more modernist attitude towards Islamic law and legal institu-
tiomns.

To sum up, three aspects stand out about modern Indonesia as it
has developed under the New Order. Modern Indonesia, first of all,
is the most populous Muslim country in the world and lately has
shown signs of becoming more Islamic. Another is rapid growth of
its economy which is creating a more consumer-oriented, modern-
educated, politicallv-aware society which may eventually be prone to
certain liberal ideas. At the same time, there appears to be no hint of
overall reform or change of attitude in the way the society is regu-
lated by the state. The government seems to uphold the principle of
“slow but sure” (in Javanese, it is said “alon-alon asal kelakon”). But
the segments of society which see this as too slow, or not sure enough,
are increasing. These ways of seeing Islam and Muslim in this mod-
ernizing society, is like looking at a glass “hall full, or halt empty™.
Whichever way one looks at it, the Muslims in this country have
much at stake without Part.{t:ipat.{ng 1 ks dcve]upmenL In this con-
text, a discussion of the role and contribution of Islamic law in the
formation of national legal system is presented below.

Islamic Law in a National Context

In discussing Islamic law (both in the sense of shari’zh and figh) in
Indonesia, the focus here is on the pesition and contribution of Is-
lamic law in the national legal system. The Indonesian legal system
characterizes a pluralism in many senses of the term, even though
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various laws that comprise its sub-systems are coming closer to form-
ing a united national legal system. This pluralism is not only in the
field of substantive law, bur also in procedural law and the judical
institutions that enforce it. The best way to describe the legal condi-
tion of the country is its national motto: Bhinneka Tunggal Ika (Unity
in Diversity). The diverse laws that have been applied in Indonesia
are Indigenous Customary Law (Adat), Islamic Law and Western Law,
or more specifically Dutch, and to a lesser extent also Brinish law.
The oldest among these three is the Indigenous Customary law, and
then the Islamic law, which came together with the spread of the
Islamic religion in the region, and lastly Dutch law, which was en-
forced by the colonial government starting from the sixteenth cen-
tury.

In the light of this background, we will start by looking at the
relationship berween lslamic and Aduar law. When Islam entered 1nto
the archipelago, the populations of this vast area were subject to their
respective customary rules which were different from one tribe to
another, and from one region to the next. Islamic legal theory (Usil
al-Figh) recognizes the significance of %dab (customs) and wrf (usage's)
as supplementary sources of Islamic law. This means that the popula-
tion who convert to the Islamic religion may continue to pracuce
their customs and usage's, as long as they do not contradict the in-
junctions of the primary sources, L.e. al-Qur’an and al-Sunnah. Con-
sidering the broad legal injunctions of the Qur’an, plus the tolerant
attitudes of the Sufi and mercantile Muslims who introduced the reli-
gion to this region, it may be assumed that most existing customs and
usage’s were revived after the conversion. The Islamization of local
custonms must have been a long and peaceful process, a process which
some writers observe is still continuing to date.* In some areas, such
as Aceh and later also in Minangkabau, adat has been integrally 1m-
mersed into lslamic law.*

The Islamic legal theory of adat and the on-going process of inter-
action between shari‘ah and adat took a different turn and a dichoto-
mous dimension when the Dutch colonial government interfered.
Initially the Dutch adopted a non-interference policy but later, when
colonial interests lay more in the preservation of locally oriented and
conservative adat than universal and egalitarian Islamic law, the Dutch
tack the side of local adat leaders in their struggle against Islamic
proponents. The best case in point was the “padert war” in Central
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Sumatra in the early twentieth century. Islam, as a universal and egali-
tarian religion, was conceived as a threat to Dutch colonial domina-
tion. This was obvious when van Vollenhoven defended Adar law
because, among others, if adat was not revived and defended, surely
Islamic law would become prevalent.¥ More and more legal scholars
and Muslim leaders in Indonesia over the last few decades have main-
rained thar the conflict berween Islamic law and adat was created, or
at least exaggerated, by the colonial officers.

The interest in adat law became stronger when a debate flared up
over which law was best for the Indonesian population. Many colo-
nial officers favored the imposition of modern Western laws after
being adapted to Indonesian conditions. However, the idea that Adat
law. into which some Islamic legal elements had been integrated, was
the actual positive law of the people, as put forward by Snouck
Hurgronje and van Vallenhoven, gained momentum and supporters
during the last phase of the Dutch colonial government. The promi-
nence of adat over Islamic law was adopted as a formal legal policy as
it was promulgated in Basic Law of the colony in 1927,

Basically, adat law is unwritten rules which grow, develop and dis-
appear along with the growth and development of the concerned com-
munity. One occasion, there have been efforts to collate the existing
community conventions into written forms. Many ethnographic
monographs have been produced to record these adat laws. One gooed
example of the integration of some principal elements of adat law
into legal statute 1s the Basic Agrarian Law ol 1960. Many scholars
argue that after being transformed into statute, the characteristics of
adat law are lost.

This latter characteristic is also shared by Islamic law. The source
of Islamic law are in written forms, as are the formulations by legal
scholars in figh texts, but they are not codified. These materials must
go through “tgnin® (cnactment) by the caliphs or Muslim rulers, or
by “gadd” (adjudication) of a gédi, or by “farwa” (legal opinion) of a
“mufti” (jurist consult) to transform them into “positive law™. Most
Islamic law has never been enacted as positive law by the ruler; 1t1s
followed and respected as a part of religious convietion and due to
moral consciousness and social sanctions.

After the enactment of Law no. 14/197C in which the authority of
the Supreme Court also covers the Islamic courts, there were increas-
ing contacts and cooperation between the Supreme Court and the
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Ministry of Religion in supervising and developing Islamic courts in
the country. Even though the Act implicitly supulates that the cases
of the Agama Courts may be appealed to the Supreme Court, its ap-
plication was hampered by the absence of appropriate procedural laws.
In the meantime, the policy in the Islamic courts and the Ministry of
Religion, considering that no new law was enacted to regulate it, con-
tinued to follow the colonial regulation which stated that the deci-
sions of appeal from the High Religious Court were final. ®

The enactment of the Marriage Law 1n 1974 extended the jurisdic-
tion of the Religious Courts, and case dockets increased considerably,
Ad the same time, more and more disputants wanted to present their
cases at the level of the Supreme Court. In light of this situation, the
Supreme Courts issued its ewn regulation in 1977 to regulate proce-
dures in the examination and decision of appeal cases originating from
religious courts. However, the Ministry of Religion maintained the
extsting law and tradition. This dualism created a debate among legal
schalars and bureaucrats and only ended when the Chairman of the
Supreme Court and the Minister of religion met and 1ssued a com-
mon statement in 1979. This agreement has been followed by mutual
cooperation between the rwo institutions. This cooperation was also
enhanced by the establishment of a special chamber dealing with cases
from religious courts, and six Supreme Court justices were appointed
to it with a chair appeinted among them.”

In the early eighties, the Supreme Court presented its apinion that
one of the basic reasons for judicial uncertainty and legal confusion in
the Islamic courts was the absence of judicial procedures and codified
Islamic laws. Moreover, the selection, promotion and supervision of
the judges was also cited as needing urgent improvement to elevate
and integrate Islamic courts into a national judicial system. In March
1985 a joint program was launched by the Supreme Court and the
Ministry of Religion with a specific objective to gradually overcome
these problems.™

"This cooperation was borne fruit in the form of the compilation of
[slamic law. One of them is the use of Presidential Instruction (/npres),
instead of statute (Undang-undang), Government Regulation
(Peraturan Pemerintah) or even Presidential Decision (Kepatusan
Presiden) which have a higher level in the national legal order. Even
thase who approved the formulization of this compilation through a
Presidential Instruction, acknowledged that ideally it should be en-
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acted as a legal starute through Parliament and President as regulared
by articles 5 and 20 of the Censtitution. However, they realized that
this ideal is not realistic considering the sensitivity of the issue among
some nationalist and non-Muslim leaders. Furthermore, in a country
with a strong executive systemn and a patrimonial political culture, an
executive order may be practically as effective as a formally enacted
statute. In some cases, it has been more effective because there have
been several undang-undang enacted by the parliament, such as the
Law on the Environment, which remained idle for quite some time
because its implementing regulations had not been issued by the ex-
ecurive branch of government. In the light of these conditions, it might
have been a wise and effective choice, and a “by-pass road”,” te apply
the compilation with Presidential Instruction no. 1 on June 10, 1991,
and based on i, the Minister of Religion issued Decision ne. 154 in
July, 1991 to formally implement the compilation as a guidance and
reference for all government agencies, especially the Agama Courts,
as well as society at large, in setting disputes in the {ields of marriage,
inheritance and wagf

This 1s a prime example of the significance of the executive func-
tion in the formation of a national legal system, not only in enforcing
the promulgated laws but alsc more so in legal-finding and law-mak-
ing. The national legal system is an open system in the sense of con-
sidening any existing laws in the world as its raw materials as long as
they are not contradictory to Pancasila values, 1945 Constitution
norms and national interests as well being in line with the legal needs
of the Indoncsian state and nation.”

Given all these requirements, one may ask: what 1s the position of
Islamic law in the national law? Does the Muslim commumity which
comprises the great majority of the country’s population adhere to
Islamic law regardless of whether it has been transformed into na-
uonal law or not? Has the requirement of testing the elements of
Islamic law through Pancasila values, the 1945 Constitution norms
and official law-making procedures created another kind of reception
theorie in the sense that Islamic law is not valid by itself but it be-
comes positive law that people follow only if it has been received as
“national” law, and as such it is followed not as Islamic law but more
as national law?

To answer these challenging questions, government officials main-
tain that since there has been a national consensus in the form of
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Pancasila and the 1945 Constitution, national development should be
built in accordance with the agreed consensus. However, as the first
principle of Pancasila is Belief in God and given the demographic
tactor that the maj or:ry of the populan-:m are Muslim, Islamic law
has a special position and mnctlon in the formation of a “unified
modern national legal system™.

Given all these fact, the possibi]iry of Islamic legal vahues influenc-
ing national law or the elements of Islamic law, so that it is received as
positive law, 1s extensive if not imperative. Alternauvely, the exist-
ence of legal preducts which are contradictory to basic Islamic values
15 unlikely, and if enacted, they are likely 1o be inellective, or even
counter-productive, However, the pesitive contribution of Islamic
law to national law will be hampered if Islamic law does not reform
and actualize itself in responding to the pressing demands of modern
life. Theretore, Minister Saleh insists on an open attitude on both
[ronts: the Islamic law proponents and the national law policy mak-
ers, For the last decade, this openness seems to have been easier on
both sides party due to the lessening of political interests, the grow-
ing process of “Islamization”, or as some writers call it “santrinization”,
among government bureaucrats, and the gradual acceptance of
“permbarnan” (renewal) among Muslim leaders.

There have been many legal statutes enacted during the New Or-
der government that may be cited as having adopted Islamic law as
national posiuve law. Some of these have been repeatedly mentioned
in the previous discussion: Law no. 1/1974 on Marriage an Law no.
7/1989 on the Agama Court. Besides these, various regulations have
been issued to implement Islamic law in the country, for example,
Government Regulation no. 9/1975 on the Implementation of the
1974 Marriage Law, Government Regulation no. 28/1977 on Islamic
religious foundations (Perwakafan Tanah Milik), Presidential Instruc-
tion no. 1/1991 en the Compilation of Islamic Law, and Minister of
Religion Regulation no. 2/1990 on the guardian of Islamic marriages.™

The application of Islamic law is not only conlined to those fields
of law that are traditionally at the heart of the religion, i.e. family and
inheritance law, but also occur in more mundane fields. In these sense,
one may cite the new Education Law, tabled alter exhaustive drafting
in early 1989 and after heated debates, which enshrined with more
certainty the role of religious instruction at every level and in every
kind of formal education, and appeared to grant more security to
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private religious schools. Let us conclude the examples of transforma-
tion of the elements of Islamic law into national law by looking at the
newly premulgated Law on Banking (Law no. 7/1992). It is inter-
esting to note that this Law recognizes the institution of muddrabah
(profit-loss sharing agreements) as one of the functions of general banks
in Indonesia. In order to regulate this new banking acuvity, a govern-
ment Regulation no. 72/1992 was issued, in which reference is for-
mally made to Islamic shariah, Article 2 of this Regulation states:
“The profit-loss sharing principle as intended by the above-mentioned
article 1 is a profic loss-sharing principle based on shari'zh”. Article 5
turther stipulates:

1. A bank based on the principle of profit-loss sharing must pos-
sess a Shariah Supervisory Council (Dewan Pengawas Syari’at)
which has a duty to ensure that all banking activities in collect-
ing funds from the community and in distributing them to the
community are in accordance with shariab principle;

2. The formation, of this Shari'zh Supervisory Council is to be
carried out by the concerned bank based on consultations with
the institutions in which the Indonesian #lamd’ associate them-
selves.

The elucidation of this article further explains that the function of
this Shari'ah Council is to determine the legality of any banking ac-
tivity/product/service from the point of view of Islamic shariah; con-
sequently, the members of this council must consist of those who
have wide and deep knowledge of shari'ab.% This law did not remain
on the books very long, because soon afterwards a new Islamic Banlk,
Bank Muamalat Indonesia, was established in which Suharto, his fam-
ily and several Muslim ministers and high ranking officers own por-
tions of the shares. In fact, the involvement of Islamic organizations
in the banking and financial institutions had been ininated mush ear-
lier in the form of BPR (Badan Perkreditan Rakyat/People’s Credit
Institute) in sub-urban and rural areas. At this point, 1t 1s worthwhile
mentioning that during my observation visit, a short course on Is-
lamic Banking was given by IAIN (State Institute for Islamic Studies)
in Medan, North Sumatra and the participants were not only [AIN
students but also students from other general umversities. A semi-
official research and study center for Islamic Economies and Banking
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has also been established in Medan, the largest city and the center of
commercial activities on the island of Sumatra.

These are good examples of how Islamic law is transformed into
national law. Even though no one denies the emergence of a favor-
able social climate and a better political environment during this most
recent phase of the New Order government in terms of the trans{or-
mation of Islamic law into positive national law, accepting the con-
clusion that Islamic law has enjoyed an upper hand the formation of
a national legal system 1s fraught with risk and exaggeration. Those
legal products and developments mentioned above seems to be ad hoc
and unsystematic. However, it gives a beneficial precedent and a clearer
picture for Islamic law proponents on the condition and possibilities
of defining and applying Islamic law elements into national positive
law. The strict and complete imposition of Islamic law in the nation-
state of Indonesia, even if only for the adherents of Islam, may not
only be impossible, but also detrimental to Muslim interests at large.

Islamic law as expounded in figh literature and practices bv the
Muslim community has been accepred and succeeded as raw material
for the formation of national law through a legal channel of national
law-making. Jsmail Suny, a famous scholar of constitutional law and
Muslim leaders, 15 of the opinion that the position of Islamic law in
the Indonesian legal structure is stronger than just “raw material®.
Borrowing a theory in constitutional law, he put lorward the terms
“persuasive source” and “authoritative source”, Persuasive source is
that people have to be convinced to accept and implement it, while as
an authoritative source it is valid by itsell. He maintained that article
29 of the 1945 Constitution which states that: “The State guarantees
the freedom of each and every citizen to profess a religion and to
worship in accordance with one’s religion and belief”, has established
Islamic law as an autheritative source at least for those Islamic adher-
ents and canceled completely the receptie theory which denied the
validity of Islamic law until it was received by a community as part of
its “adat” law, The Presidential decree of Juli 3, 1959 o return to the
1945 Constitution mentioned in its consideration the factor that the
Jakarta Charter” was an inherent part of the Constitution, which
strengthened the authoritativeness of Islamic law as a source of the
national legal system.

Suny also argued that the validity of Islamic law only for Muslim
does not contradict the principles of equality before law which is
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stipulated in article 27 of the Constitution. Systematic interpretation
of articles 27 and 29, he argues, is a relationship between general rule
(lex generalis) and specific rule (fex specialis). Equality before law in
which each and every citizen is treated equally without any discrimi-
nation based on race, color, class, religion, ect. applies as a general
principle. Meanwhile the right to profess a religion and to worship
accordingly is also guaranteed by the Constitution and 1s applied as a
specific rule which excepts it from a general rule. This argument has
also been cited by Munawir Sjadzali in defending the consttutionality
of the Law on Agama Courts.” In his writing, he quoted a former
Minister Of Justice, Omar Sencadji, who maintained that not all le-
gal distinctions are to be seen as a breach of the principle of equality
before law, even treating unequal people equally may not be in the
line with justice and the consttution.

To pursue and up-grade this phenomenon, the Islamic law propo-
nents must exercise a new Jjtthdd in the sense of carrying out system-
atic and endless effort to derive legal principles and rules from 1ts
sources by considering wisely the rich legacy of Islamic legal tradi-
tions and literature. Those studies are directed to answer the actuah-
ties and problems of the present-day Indonesian population, the great
myority of which are Muslims, and to guide them in advancing their
wellare and capabilities in the medern world.

On this potnt, Ismail Saleh, a previous Minister of Justice, forwarded
an interesting and viable theory. When the bill of Agama Courts was
heatedly debated in parliament and public, an article by him appeared
in one of the Catholic-owned leading newspapers in Jakarta with a
nation-wide circulation, which maintained that a national legal sys-
tem is to be a more unified system of law. However, 1t 1s an open
svstem In the sense that any system or doctrine that 1s 1n line with
Pancasila and the 1945 Consttution may become a source in its for-
mation, In this context, Islamic law 15 1n a better position, But, Is-
Lamic law has also to go through the mechanism of national law-mak-
ing. What is impertant is to find out the universal norms of Islamic
law so that they be accepted by every segment of the population and
as such they will be accepted maore easily and transtormed into a na-
tional legal order. If there is a difference berween Islamie law and
other sources, efforts should be directed to find a common core (f2t)
and common denominators among these different sources, so that
the gap can be filled or at least minimized. Only if all this proves
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incffective, it may be wise and just to adopt the concept of Bhinneka
Tunggal Ika (Unity in Diversity} in the sense that each distinct group
is subject to its distinctive law without making the others subject to
5

As reiterated above, the success of implementing some sections of
Islamic law and the adoption of certain elements of Islamic values
into national positive law are made possible by a favorable political
situation and by cooperation with other segments of the population.
This conditioning may be imperative if this trend is to continue. The
contribution of those Muslim legal bureaucrats and professionals who
arc generally not conversant, or even some that are unsatisfied with
traditionally formulated Islamic law, has been critical in this process.
Mutual cooperation and constructive dialogue berween these two
proponents of Islamic law, irrespective of their differences in what
constitutes this, are required to make Islamic law not only enforce-
able 45 a navonal law but also in reinvigorating it as an actual legal
system that fits the demand of 2 modern society.
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